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MENRT A, WAXIMAN, CAUFORNLA,
RANIGNG MINOATY MEMBER

TOM LANTIDS, CALIFORNIA

AQRERT E. WISE. JR., WEST VIRGINIA

John H. Thompson

Associate Director for Decenmal Census
Bureau of the Census

Suitland Federal Center

Suitland and Silver Hill Roads

Building 2, Room 3586

Suitland, MD 20233

Dear Mr. Thompson:

This letter is in response to the solicitation of public commment on proposed regulation
Docket No.: 00609172-0172-01, RIN 0607—AA33.

The Commerce Secretary has determined that he has the authority to issue a regulation
that divests himself of obligations vested in him by the United States Congress by statute.
Specifically, the regulation would give unreviewable authority to the Director of the
Bureau of the Census, based on a recommendation of an internal Executive Steering

Committee compnsed of Census Burcau employees, to release adjusted numbers on the
2000 Census.!

! This of course assumes that the pasition of the U.S. Department of Justice in Virginia v. Reno is correct
and “the Census Bureau has yet to determine which set of block level data—adfusted or mnadjusted-it will
rclease to satisfy its obligations under 13 USC § 141 (¢)". Defendants' Motion to Dismiss or Stay
Proceedings, Virginia v. Reno, Doc. No.1:00CV00751, 9 (June 19, 2000). The alternative position is also
possible. That is, by proposing this regulation the Secretary has ahready exercised his discretionary
authority and decided to smtu;t:cally adjust the 2000 Census results and the only questmns are
“opcratlonal ™ As a resulr, the position taken by the Department of Justice would be incorrect and the issue
would be ripe for 8 judicia) decision. We do not need to address propriety of the Department of Justice's
statement as to the ripeness of this issue for judicial decision except to say that either the Secretary must
either be able to exercise the discretion given him by the Act, or he has made a final agency decision.
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The Commerce Secretary has no such authority. Generally, regulations can not
supercede statutes passed by the United States’ Congress.

This proposed regulation is a clear violation of the final decision-making responsibility
vested in the Commerce Secretary under 13 U.S.C. §195. [This opinion is supported by
legal analysis of the American Law Djvision of the Congressional Research Service
(CRS), an arm of the Library of Congress. I include the CRS legal analysis as part of this
submission.] The regulation also fails to meet the standards of good government and the
lines of authority as established under the Hoover Commission in 1949.

The Bureau of the Census is contained within the Commerce Department. As such, the
Commerce Secretary has the ultimate responsibility for supervising the actions of the
Bureau. This authority was granted to the Commerce Secretary in Title 13.

Section 4 provides that “The Secretary shall perform the functions and duties imposed
upon him by this title, may issue such rules and regulations as he deems necessary to
carry out such functions and duties, and may delegate [emphasis added] the performance
of such functions and duties and the authority to issue such rules and regulations to such
officers and employees of the Department of Commerce as he may designate.”

‘While it is common practice and managerially sound for an agency head or Department
Secretary to delegate authority of decision-malking in many different matters to his
subordinates, there is a serious difference between delegating duties, functions and
authority to a subordinate, and divesting oneself of final review and reversal power over
the exercise of that delegated authority.

The mere fact that a subordinate has knowledge in a particular area that is not held by the
Secretary does not give the Secretary cause to divest to the subordinate unreviewable
authority. For example, a Navy Admiral may posses more technical knowledge of 2
naval warfare than the Secretary of Defense. However, while the Secretary would look to
him and other subordinates for expert advice, the ultimate decision of whether to go to
war would be that of the Secretary of Defense and ultimately the Chief Executive.

If the Commerce Secretary believes he cannot, or should not, be responsible for the final
release of adjusted mmnbers, then he shonld ask that Congress remove the Census Bureau
entirely from the Commerce Department and make it a separate agency. Otherwise, with
respect to the Census Bureau, what more important purpose does the Commerce
Secretary serve other than to oversee the census and the subsequent release of the final
numbers as mandated by the Congress? The point, however, is that the decision to vest
this anthority lies with the Congress; and the Congress has given final decision-making
authority exclusively to the Secretary, pot the Director of the Census Bureau.

[doo3/031
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On June 30, 2000, I wrote to the Secretary of Commerce asking for a legal opinion
justifying the divestiture of the Secretary’s statutory anthority under Section 195 of Title
13. The Commerce Department General Counsel’s response, dated July 14, 2000 was
evasive, disingenuous and unpersuasive. If the Secretary has authority to vest
unreviewable authority for the samphng decisions in the Census Director, he could do it
by secretarial order. If he has no authority to divest himself of such authority, his action
can in no way be buttressed legally by making it part of a notice and comment
rulemaking. [l include my June 30 request and the Department’s July 14 response as part
of this submission. )

Moreover, it makes no sense to argue that the Secretary may retrieve his authority by
instituting another nilemaking proceeding revoking his delegation. If the original -
delegation is truly legal and effective, the Census Director’s sampling decision will have
immediately gone into effect and it would be perhaps months before the rescission would
become effective. If this is not an escape from responsibility, it would be difficult to
copjure up a better example.

Further, the General Counsel, in his July 14 response, asserts that just because the
proposed rule “states that the Director’s decision would not be subject to review or
reconsideration, does not mean that the Secretary would escape responsibility for that
determination.” This assertion simply defies logic. The words of the praposed rule
actually state that the Director “shall make the final determination” which “shall not be
subject to review, reconsideration or reversal by the Secretary.” Reviewing courts
normally presume legislative language, even administrative legislation, is to be accorded
1ts plain mweaning.

Additionally, the Commerce General Counsel’s opinion particularly (and exclusively)
relies on the Secretary’s general statutory authority under 13 U.S.C. 4 to promulgate rules
“he deems necessary to carry out” his statutory functions and duties, and to “delegate
such functions and duties” to subordinate officers and employees. Applicable judicial
precedent, however, makes it abundantly clear that general statutory authority to
promulgate rules to effectuate statutory missions or to delegate secretarial responsibilities
provides no lawful basis to alter, amnend, abolish or transfer statutory authorities,
responsibilities and functions ultimately vested in an agency bead. Thus the courts have
consistently held that reliance on general authority to administer an area of statutory
regulation will not sustain an agency head’s actions reaching beyond congressijonally
granted authority. Sec, e.g., American Petroleum Institute v. EP4, 52 F.3d 1113, 1119
(D.C. Cir. 1995) (“"EPA caunot rely on its general anthority to make rules necessary to
cary out jts functions when a specific statutory directive defines the relevant functions of
EPA in a particular arca"); Natural Resources Defense Council v. Reilly, 976 F.2™ 36,
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41 (D.C. Cir. 1992) (“In the past, we have pot allowed the general grant of nilemaking
power.. .to trump the specific provision of the Act.”).

The cowrts have also repeatedly rejected the contention that s general grant of autbority
that does not specifically negate the existence of claimed administrative power
presumptively validates that claim. See e.g., Background Against Dumps v. EPA4, 100 F.
3d 147, 150-51 (D.C. Cir. 1996) (“[W]ere the courts to presume a delegation of power
absent an express withholding of such power, agencies would enjoy virtually limitless
hegemony, a result plainly out of keeping with Chevron and quite likely the Copstitution
as well.”) (emphasis in original); Ethy! Corp. v: EPA, 51 F. #d 1053, 1060 (D.C. Cir
1995) (“To suggest, as the [agency] effectively does, that...any time a statute does not
expressly negate the existence of a claimed administrative power [it is available to the
agency]...is both flatly unfaithful to the principle of administrative law... and refuted by
precedent.”(emphasis in original); Railroad Labor Executives’ Assoc. v. National
Mediation Board, 29 F. 3d 655, 671 (D.C. Cir, 1995) (same).

Finally, I requested the General Counsel provide analogous examples to support his
assertion that “the same approach has been taken for innumerable decisions made
throughout the Federal Government.” His July 28 response lists seven examples, none of
which are analogous. The American Law Division of the Congressional Research
Service reviewed the proffered examples, and found, “In sum, our review of the seven
regulatory provisions submitted by the General Counsel indicates that none are directly
analogous to the proposed Census rule. Indeed, the proffered examples might be said to
stand in direct opposition to the proposal in that they demonstrate that when Congress
wants to ellow delegations of regulatory power vested in an agency, it knows how to do
it."

I have received no example in which a federal statute vests exclusive final decision-
making authority with respect to discreet subject matter in an agency head, and the
agency head, by either internal order or through informal rlemaking, delegates that
decision-making authority to a subordinate whose decision will be the fipal agency
decision and will not be revicwable, reconsidered, or reversible by the agency head.
Such an exception, or deviation from statute would only be legal if the Congress
amended that statute. [I include my July 18 request, the Department’s July 28 response,
and the CRS analysis as part of this submission. )

Interestingly, this Administration has understood the importance of the traditional mapner
in which authority is delineated in the federal government. In his signing statement on
October S, 1999, the President stated:
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. . . As the Hoover Commission concluded half a century ago, the
accountability of a Cabinet Department head is not complete without the
Jegal authority to meet the legal responsibilities for which that person is
accountable. The Act’s provisions summarized above skew that authority.
These provisions blur the clear and unambiguous lines of authority
intended by Presidential Decision Directive 61, and impair the Secretary
of Energy’s ability to assure compliance at all levels with the Department
of Bnergy with instructions he may receive in meeting his natiopal defense
responsibilities under the Atomic Energy Act.

The lessons of the Hoover Commission are instructive: There should be clear
unarmbiguous lines of accountability and authority between the Chief Executive, his or
her Cabinet Secretaries and their subordinates. The Hoover Commission felt it necessary
to provide more structure and control in the Executiveé Branch of government. “...[W]e
must reorganize the Executive Branch to give it simplicity of structure, unity of purpose,
and the clear line of executive authority that was originally intended.”

The recommendations of the Hoover Commission stand in stark contrast to the proposed
regulation by the Commerce Secretary. The Commission’s recommendations included:

e Create a more orderly grouping of the functions of Government into
major departments and agencies under the President.

¢ Establish a clear line of contro] from the President to those department
and agency heads and from them to their subordinates with correlative
responsibility from these officials to the president, cutting through the
barriers which, in many cases, made bureaus and agencies partially
independent of the Chief Executive.

o Permit the operating departments and agencies to admunister for
themselves a larger share of the routine administrative services, under
strict supervision and in conformity with high standards.

Even in previous censuses where a Commerce Secretary delegated the Bureau Director
the authority to a make a ‘decision’ regarding the release of adjusted numbers, this, in
essence, was a recommendation by the Bureau Director. The Commerce Secretary has
never divested by regulation unreviewable final authority to the Director of the Census
Bureau to release adjusted numbers. Certaiuly, if Bureau Directors had possessed this
ahility in the past, there would be no need for a regulation.

[@ioo6/031
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The proposed regulation is neither legal under 13 U.S.C. §195, nor sound public policy.

It should be withdrawn immediately.

Dan Burton
Chairman
Comumittee on Government Reform

D..,.. Sl

Dan Miller
Chairman
Subcommittes on the Census

MI_ Jauctin

Mark E. Souder
Member
Subcommittee on the Census

Enclostures:

Sincerely,

allRogers YV
Chairmsn
Subcommittee on Commerce,
Justice, State

Tom B

Thomas M. Davis

Member

Sum:ﬁm the Census
Paul Ryan é
Member

Subcommittee on the Census

Letter from Dan Miller to Hon. William M. Daley dated June 30, 2000
Letter from Andrew Pincus to Dan Miller dated July 14, 2000

Letter from Dan Miller to Hon. William M. Daley dated July 18, 2000
Letter from Andrew Pincus to Dan Miller dated July 28, 2000
Congressional Rescarch Service legal analysis dated June 16, 2000
Congressional Research Service legal analysis dated August 4, 2000
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June 30, 2000

The Honorable William M. Daley
Secretary of Commerce

U.S. Department of Cornmerce
Washington, D.C. 20230

Dear Mr. Secretary:

On June 13, 2000, you proposed a regulation that would delegate the decision to
produce statistically adjusted census counts from the Secretary of Commerce to the
Director of the Census Burean (see Federal Register Vol. 65, No. 119). According to the
proposed regulation, the Director’s decision would be subject to neither review nor
reversal by the Secretary of Commerce. The pertinent statute, 13 U.S.C,, repeatedly vests
authority over the census in the Secretary of Commerce, not the Director of the Census
Bureau and his‘subordinates.

The legal opinion accompeanying the proposed regulation, prepared by Andrew
Pincus and dated June 12, 2000, fails to address the fundamental legal question raised by
your proposal. Namely, does the Secretary of Commerce have authority to divest himself
of responsibility vested in him by Congress? Preliminary review of administrative law
suggests he does not have this authority. ~

Please provide the Subcommittee on the Census with an additional legal opinion,
justifying the divestiture of the Secretary’s statutory authority in this manner. In order to
allow sufficient time for Congressional and public review of said opinion, please provide
it no later than July 14 (three weeks prior to the deadline for public comment on the
proposed regulation). Thank you for your cooperation.

Sincerely, .

W
Dan Miller

Chairman
Subcommjttes on the Census

G MINQRITY MEMRER
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The Honorable William M. Daley

Page 2
June 30, 2000

cc:  The Homnorable Carolyn B. Maloney
The Honorable J. Kenneth Blackwell, Co-Chairman, Census Moritoring Board
Johnnie Frazier, Inspector General, Department of Commerce
J. Christopher Mihm, Associate Director, General Accoumting Office
Janet Norwood, Chair, Pane] to Review the 2000 Census
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July-14, 2000

The Honorable Dan Miller

Chairman, Subcommittee on the Census
Committee on Government Reform
U.S. House of Representatives
Washington, D.C. 20515-6143

Dear Mr. Chairman:

Thank you for your recent letter to Secretary Daley seeking information on the legal basis for the
Secretary’s proposed delegation of suthority to the Director of the Census for making certain
determinations concerning the census. Specifically, your letter states that Congress vested
authority over the census in the Secretary of Commerce and you seek a legal opinion justifying the
Secretary’s “divestiture” of his statutory authority. The Secretary asked that I respond to your

request.

On June 13, the Commerce Department issued a proposed rule setting forth how the Bureau of
the Census will carry out its responsibilites to report tabulations of population to States and
localities pursuant to the Census Act, Title 13, United States Code. See 65 FR 38368 (June 20,
2000). Among other things, the proposed rule would delegate to the Director of the Census
authority to make a determination regarding the methodology to be used in caleulating the
tabulations of population reported to States and localities pursuant to 13 U.S.C. 141(c). This
delegation of authority to the Director was included in the proposed rule because the Secretary
believes the decision turns entirely on operational and methodological issues within the scientific
expertise of the Burean of the Census. He also believes it important to avoid even the appearance
that considerations other than those relating to statistical science were being taken into account in
connection with this decision.

Section 4 of Title 13, United States Code, clearly provides the Secretary authority to issue the
proposed rule and to include in that proposal the delegation of authority at issue. That section
provides that:

The Secretary shall perform the functions and duties imposed upon him by this title, may
issne such rules and regulations as he deems necessary to carry out such functions and
duties, and may delegate the performance of such functions and duties and the
authority to issue such rules and regulations to such officers and employees of the
Department of Commerce as he may designate. (Emphasis added)

This statutory language provides the Secretary with broad authority to take the steps he deems
appropriate to catry out his .rcsponsibilitics under the law. Further, Congress did not establish any
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particular limitations on the Secretary’s ability to delegate the performance of his functions and
duties under the Census Act. As such, the Secretary may delegate any authority of his choosing,
including the authority to determine the methodology to be used in calculating the tabulations of
population reported to States and localities pursuant to 13 U.S.C. 141(c).

The proposed delegation of authority contained in the Department’s proposed rule in no way
constitutes a “‘divestiture” of the Secretary’s statutory responsibility or authority. By referring to
this proposal as a divestiture you appear to be suggesting that the delegation, if adopted in a final
rule, would be irrevocable. That simply is not the case. If the delegation of euthority is adopted
ip a final rule, this, or any future, Secretary of Commerce could seck to revoke that delegation
through the rulemeaking process. If a rule revoking the delegation satisfied the procedural and
substantive requirements of the Administrative Procedure Act and other epplicable legal
standards, it would be effective. Further, the fact that the Secretary seeks to authorize the
Director of the Census to make a determination under the Census Act, and states that the
Director’s decision would not be subject to review or reconsideration, does not mean the
Secretary would escape responsibility for that detenmination. The Secretary is merely codifying
his position that a scientific determination should be made by scientists and that he is prepared to
accept whatever determination is made by the head of the scientific bureau in which the particular
knowledge and experience for making that determination lies. The same approach has been taken
for innumerable decisions made throughout the Federal Government.

I trust this letter provides the information you seck. Please do not hesitate to contact me should
you need forther information or have additional questions.

Singerel

cc: The Honorable Carolyn B. Maloney



